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SUPPLEMENTAL BRIEF FOR APPSLLEE 
ON SUFFICIENCY OF EVIDENCE 
KKEKKEKKK KKK KKK KK K 
This Supplemental Brief on the Sufficiency of the 
Evidence is submitted pursuant to the Order entered on July 
3, 1967 at oral argument before Chief Judge Richard H. 
Chambers, Judge Frederick G. Hamley and Judge Walter Ely. 
A discussion of cases cited by Appellant in his opening 


brief on the sufficiency of the evidence is on pages 36-39 of 
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Appellee's brief, as well as cases cited by Appellee in 
support of its position. 

In Appellant's reply brief, Appellant states that a 
portion of paragraph 7 of the Indictment is “puffing or 
seller's talk", and cites the following cases in support of 
this: 

United States v. Rabinowitz, (éth Cir., 1964), 327 
F.2d 62, which involved the sale of knitting machines; 
contacts to sell the knitting machines were made through the 
mails, but the machines were sold only after the prospective 
buyer was visited by a salesman and had the machine demon- 
strated to him. 

Uniised StacesmveeScaplesya(D.Cit, WED.” Mich, wou), 

45 Fed. 195, involved a defendant who advertised seed wheat 
for sale but who did not send it when the money was received, 
and who also advertised blueberry plants for sale but sent 
buyers wild huckleberry plants. The Court, in its charge, 
asked the jury to decide if it was puffing as to value and the 
exaggerations of normal business or wes it actually fraudulent 
representation or downright deception. 

Faulkner v. United States, (5th Cir., 1907), 157 Fed. 
840, involved the advertising of a cold storage plant, includ- 
ing the satisfaction of customers. The proof offered was that 


he didn't pay off all claims, but he did pay most of the claims. 
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There was no falseness shown in the facilities of the cold 
storage plant. 

This Circuit held in Lemon v. United States, (9th 
Cir., 1960), 278 F.2d 369, at page 373: "No actual mis- 
representation of fact is necessary to make the crime com- 
plete." In fact, ". . . the lack of guile on the part of 
those solicited may itself point with persuasion to the 
fraudulent character of the artifice." 

In Appellant's reply brief, Appellant states the 
Government must show someone was defrauded and cites two 
cases in support of this - - a Sixth Circuit case and a 
Seventh Circuit case: 

United States v. Rabinowitz, supra, (see discussion 
supra) . 

Milter v. United States, (7th Cir., 1909), 174 Fed. 
35, which involved a scheme to sell shares of stock by 
offering certain jobs as managers of branch offices they 
wanted to establish. The Indictment did not allege the 
shares of stock were not worth the price paid. 

The rule in the Ninth Circuit is, as was stated in 
Farrell v. United States, (9th Cir., 1963), 321 F.2d 409, 
at page 419, citing Fourth and Ninth Circuit cases, that the 
Government is not required to prove that someone sustained 


a loss. 
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Also please see Pereira v. United States, (1953), 
B47 UeS. lyeat page 8; 746S.Cte 358, 98 L.Ed. 485; «and 
United States v. New South Farm & Home Co., (1916), 241 
U.S. 64, at page 71, 36 S.Ct. 505. 

The rule on the construction of evidence on appeal in 
this Circuit is set out in Kaplan v. United States, (9th Cir., 
1964), 329 F.2d 561. Also, Mickelson-v. United States, (9th 
im. i965), 346 F.2d 952, at 954. 

The evidence offered at trial will be discussed in 
relation to the allegations of the Indictment. 

Paragraph 1 alleges the Appellant, Marvin Lustiger, 
devised and intended to devise a scheme and artifice to de- 
fraud and for obtaining money by means of false and fraudulent 
representations and promises from numerous persons scattered 
throughout the United States, and lists forty-seven people, 
but not limited to them as people intended to be defrauded, 
by means of false and fraudulent devices, pretenses, represen- 
tations and promises to purchase lots in that subdivision 
known as Lake Mead City, in Mohave County, Arizona. (The 
list of forty~seven people Postal Inspector Marshall had 
prior to the inspection of the corporation's books, and they 
Were found to be included in the corporation's books. RT 398, 


- 10-21). 
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Paragraph 2 of the Indictment alleges the organiza- 
tion of Lake Mead Land and Water Company, an Arizona corpora- 
‘tion, on September 7, 1960, by the Appellant, who was an 
officer and director thereof, and caused it to transact busi- 
ness in Arizona. (Government's Exhibit 20 which consists of 
the Certificate and Articles of Incorporation, and the annual 
report listing the officers and directors. See also Para- 
graphs 1, 2, 3, 4, 5 and 6 of Government's Exhibit 58). 

Paragraph 3 of the Indictment alleges: 

"3. It was a further part of said scheme and 

artifice to defraud that the defendant would and did 
represent to said persons intended to be defrauded, 
and pretend by using the address of Post Office Box 
13349, Phoenix, Arizona, as the mailing address of 
Lake Mead Land and Water Co., that the said Lake Mead 
Land and Water Co. operated from headquarters at 
Phoenix, Arizona, whereas, in truth and in fact, as 
the defendant well knew at the time, the aforesaid 
pretense and representation were misleading, deceptive 
and false when made," 

This was established by the testimony of Juanita Tincher 
Ley (RT 78-84), Government's Exhibit 21, which is the applica- 
tion for Box 13349 in Phoenix, Arizona, and Postal Inspector 
D. C. Marshall's interview of Marvin Lustiger on November 10, 


1962, (RT 358, and 362, L 3-11), which showed that Lake Mead 
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Land and Water Co. did not have headquarters or an operating 
business office at Phoenix, Arizona; the principal business 
of Lake Mead Land and Water Co. was handled from 236 East 
Foothill in eres California; mail for Lake Mead Land and 
Water Co. delivered to Post Office Box 13349 at Phoenix, 
Arizona, was picked up by Juanita Tincher Ley and forwarded 
to 236 East Foothill, Azusa, California, for opening and 
processing; and correspondence of Lake Mead Land and Water 
Co. directed to the persons intended to be defrauded was 
prepared at Azusa, California, and mailed under cover to 
Lake Mead Land and Water Co. at Post Office Box 13349, 
Phoenix, Arizona, for re-mailing at Phoenix, Arizona, by the 
hired representative of Lake Mead Land and Water Co. so that 
mailings made by Lake Mead Land and Water Co. to the persons 
intended to be defrauded would be postmarked at Phoenix, 
Arizona. 

Paragraphs 4, 5 and 6 of the Indictment alleged the 
offering for sale of the lots in Lake Mead City through ad- 
vertisements in newspapers, magazines and publications 
throughout the United States on a tim2 payment plan. 

See Exhibit 27 for the number of Sections, The Ap- 
pellant advertised in publications whose total circulation 
had national coverage (Government's Exhibits 36 and 36a). 

Over 3000 lots were sold under contract (see Govern- 


ment''s Exhibit 44) of a total of over 6800 lots in twenty 
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sections scattered over five townships (see Government's 
Exhibit 26). See Exhibit 44 listing the contracts for pay- 
ment. 
Paragraph 7 of the Indictment alleged as follows: 
"7, It was a furtherpart of said scheme and arti- 
fice to defraud that the defendant would and did, for 
the purpose of inducing said persons intended to be 
defrauded to purchase lots or parcels or contract for 
the purchase of lots or parcels in the said Lake Mead 
City subdivision units, send and cause to be sent by 
the United States mails to said persons intended to 
be defrauded advertising brochures or booklets pub- 
lished by Lake Mead Land and Water Co., and entitled 
"Join Us for Pleasure and Profit at Lake Mead City, 
Arizona,’ which said advertising brochures or booklets 
contained the misleading, deceptive, false and fraudu- 
lent pretenses, representations and promises herein- 
after described as follows, well knowing at the time 
that said pretenses, representations and promises would 
be and were misleading, deceptive, false and fraudulent 
when made: 
"(a) ‘Join us for Pleasure and Profit at Lake 
Mead City, Arizona'" (On cover paze of Government's 
Exhibits 37a through 37£): 
"(b) ‘Lake Mead City...an enchanted city in the 


ee ee 
he) ee th ee =i = 
ee ee ee ee 
= cee! o- ii Gas 
pt owe © = 2° «@ ee 
eee be (oir = cee Be cneree 
-) tf fe cn 2 Ol we se 


-— es oe fee @ alien ete ® Gost o® 


<< -—— ba ee heey eee 
at = & > = ie ee) ee Pas ee 


- — << = ,lsee8 =m  eeeeeian at 


ie Bint. 4 (16 6 »—- =" 


ee ee ele «elie oo ate = ow 
, - 2 pm A 1 te 
—_ > «<@t @ » , eee & boty 4 
| —_————]_ = ee) tOert tm, One 
- me) bee ee'e : * ati —_ 
(i —- 
. = / ar me — "im se 
= ea he * om : 
iif —- «4 ‘ 


“Ee Le eee 


making, a truly outstanding New Frontier for wise 
investors.,'" (Page 4 of Government's Exhibits 37d, 
37e, 37f). 

"(c) ‘Lake Mead City. Arizona's best located 


' (Page 4 of Government's Ex- 


planned community.'' 
Mibits 37a, 37, 37c). 

"(d) ‘Invest in this booming area now.'" (Page 
9 of Government 's Pxhibits Slay 37 byVs7c ys 

"(e) ‘Lake Mead City planning and restrictions 
assure you of properties that will always be favorably 
looked upon by discriminating purchasers.'" (Page 4 
of Government's Exhibits 37d, 37e, 37f). 

"(f£) ‘Now, for only pennies a day, you can par- 
ticipate in one of the best planned and fastest 
selling resort areas in Arizona.'" (Page 3 of Govern- 
ment's Exhibits 37a through 37f). 

The use of the words "Lake Mead City" in the sub- 


{ "as 


division name and the phrases "as activity increases,' 
the community progresses,'' “an enchanted city in the mak- 
ing," "Arizona's best located planned community," 'best 
planned,'' and "community development," frequently repeated 
in the said advertising, were intended to cause the persons 


intended to be defrauded to believe that a city or community 


of residents, planned by Lake Mead Land and Water Co., was 


3. 


aes ike tl eed a) * om 
| Cee fb ) eee) ee | 


is ete 
—_— a ieee olf @ Se 
7 he se Tu ae i. ii, 
aie ite etn «@! we 
a 7) = een te ba eiteoy - 
=e - oops —* jee | - 
rv oak \ tor i“ 
st me * iD oe wl *! t 
+ Os — |e) —— =6 -— * ee 
— CS —*t wre a! : ae 7, cm fe 


me «| entasow «40 


already started and rapidly growing and that its future 
continued rapid development and growth were assured by the 
plans being executed and put into effect by Lake Mead Land 
and Water Co., whereas no city or community of residents or 
building improvements of any kind existed then and up to 
March, 1963 did exist on any of the said Lake Mead City sub- 
division units, except for the small office building used as 
a field office ‘by Lake Mead Land and Water Co. and a tempor- 
ary type dwelling occupied by the caretaker and guide employed 
by Lake Mead Land and Water Co., which are situated on sub- 
division unit 23-29-17. In Paragraph 37 of Stipulation No. 
3, at RC 204, are listed five houses, some of which were be- 
gun in March, 1963 and one was completed in 1965, which at 
the time of trial were all that existed on Lake Mead City. 
Needless to say, Lake Mead City never was incorporated as a 
city or town - - see Stipulation, Paragraph E of Government's 
Exhibit 116. 

Lake Mead Land and Water Co. did not intend to con- 
struct or provide housing or shopping facilities or provide 
the utilities necessary to the development of a city or 
sizeable community of residents on said Lake Mead City sub- 
division units, and there was no assuzance that a city would 
ever develop thereon; that there would be any community de- 


velopment or that activity would ever increase on the said 
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Lake Mead City subdivisions, except for the possible installa- 
tion by Lake Mead Land and Water Co. of additional rough dirt 
streets, street signs, lot stakes and identification markers, 
which activity has not as yet resulted in any permanent oc- 
cupants locating in any of the said subdivision units, and 
there is no assurance that it ever will. (See Lustiger's 
interview by Postal Inspector Marshall at RT 365 to 366, L 16). 

Whether a city or community of residents will ever de- 
velop on the said Lake Mead City subdivisions is wholly dependent 
on whether persons who purchase lots therein will ever occupy 
the property and provide the housing, utilities, shopping faci- 
lities and other facilities and conveniences necessary to the 
growth and development of a city or community, at their own 
expense, which is unlikely because of the remoteness of the 
location from existing utility services, the scattered checker- 
board pattern of the subdivision units, with grazing land inter- 
spersed, and the inaccessibility of the said subdivision units 
by ordinary motor vehicle. (See Government's Exhibit 58, Para- 
graphs 20, 21, 22, 23 and 24). 

Lake Mead City is not Arizona's best located or best 
planned community or one of the best planned resort areas in 
Arizona and Lake Mead City planning and restrictions do not 
assure purchasers of lots in the said Lake Mead City subdivi- 


Sions of properties that will always be favorably looked upon 


10. 


= ; 
-' eT - 
A OR ert a ome lee 


i ie) ee Here ee! ee eee 
ee 
Om cree elite Awe 6 * ee 
mee! ae! Ake tee FF 1m) eeerene ot 

ew ho we Me em lire eee fee oe 

SS — ee Pees ee 4h fiom) mm tees € 
ee a oe ar ee oe 
| a wry Ab? Alem ° eee, 
ne fee 488 tt, pet © ) ieee be oe 

er ete ee et | ieee ee ee 
ee a oie he 

; @) 04 eee ke eee oh be | lay 
revi "SS, hmm ¢ a) olde mn | 
at Geet atime ay StS ete eet ee St & eee 


> 


ee ae 
em © lakes « « oT) — oom 4 
14 ae? okt ol 
ee eee) hey Cpt Od) nly 
OP peest Cie, Cee) Gee ee 1 et of asl 
oe ee se 
“let os hehe | lee we 01 eel ea < 
| ioe ae a 


by discriminating purchasers, In truth and in fact, the lack 
of proper es leiiiece for community development purposes prohibits 
the probability or possibility of a city or orderly community 
ever developing on the said subdivision units, for the follow- 
ing reasons; | 
Said subdivision units comprise only odd-numbered 
sections of land widely scattered geographically in 
five different townships, in which said townships the 
even-numbered sections are owned by the Federal Govern- 
ment and subject to use for grazing purposes. (See 
Government's Exhibit 27). 
Some of the said subdivision units are separated 
from others by a high mountain and deep natural drainage 
wash, it being a distance of approximately 28 miles 
between some of the said units by existing roads and 
jeep trails not traversable with an ordinary automo- 
bile. 
Most of the said subdivision units are not acces- 
sible by ordinary motor vehicle because of the lack of 
passable roads, and there are numerous rocky hills and 
unbridged deep washes thereon, (See map, Exhibit 27 
and photographs, Exhibits 108, 109, 110, 111, 112 and 
Doyle Marshall's description of the 1000 foot high 
Grand Wash Cliffs - RT 378 and 388). 
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"(g) ‘When subdivision takes place, in choice 
locations such as Lake Mead City, history shows land 
values rise rapidly.'" (Page 3 of Government's Ex- 
hibits 374, 37e, 37f). 

"(h) ‘When development takes place, such as in 
Lake Mead City, history shows that land values rise 
rapidly.'" (Page 3 of Government's Exhibits 37a, 

BYD, 37C). 

"(i) ‘Seldom, if ever, will you find it possible 
to purchase so much good land for such a low price.'" 
(Page 3, Exhibits 37a through 37f). 

"(j) ‘You can be a property owner of land that is 
considered among the finest ever offered for sale in 
the State of Arizona.'" (Page 5 of Exhibits 37a, 37b, 
oye ana 37d, 37e, Sy7t). 

"(k) 'The best located resort property in the 
West.'" (Page 9 of Government's Exhibits 37a, 37b, 
37c and 37d, 37e, 37f). 

"(1) ‘Location more than any other factor, de- 
termines land values. Lake Mead City enjoys a superb, 
unique location. Lake Mead City is the only nationally 
advertised major project of its type, actually starting 
within the Lake Mead National Recreation Area. Most 
of the property in this area is Federal Land and is 
not available at any price. This tends to push prices 
higher and higher for the choice, privately-owned, 
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deeded properties in Lake Mead City. Get yours 
now!'" (Page 8 of Exhibits 37d, 37e, 37f). 

"(m) 'Most of the region shown on this map con- 
sists of Federal land, and is not available at any 
price, This makes the choice privately-owned, deeded 
properties in Lake Mead City all the more valuable, 
and furture price increases seem well-assured,'" 

(Page 16 of Exhibit 37d, 37e, 37f). 

"(n) ‘Land values in the Lake Mead City area have 
increased over 50% in the last few months, as subdi- 
vision has progressed, yet you may still acquire a 
large estate for cigarette or coffee money. Act now, 
while you can still buy at original subdivider's prices. 
Watch land values increase as activity heightens.'" 
(Page 17 of Exhibits 37d, 37e, 37f). 

"(o) ‘Land values in Lake Mead City have increased 
over 50% in the last few months, as development has pro- 
gressed, yet you may still acquire a large estate for 
cigarette or coffee money. Act now: Watch land values 
increase as development continues.''" (Page 17 of Ex- 
hibits 37a, 37b, 37c). 

"(p) ‘Thousands of wise investors have already de- 


cided that our special offering represents a worthwhile 
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holding, for future profit. Substantial price boosts 
are indicated as the nationwide demand increases for 
this choice private property.'" (Page 31 of Exhibits 
37d, 37e, 37£). 

The Lake Mead City subdivision properties are not 
choice land, in a choice location, an American paradise, the 
best located resort property in the west, or among the finest 
properties ever offered for sale in the State of Arizona, for 
the following reasons; 

The said subdivision properties are remote from exist- 
ing highways, the nearest of'said subdivision units being ap- 
proximately 40 miles distant from U. S. Highway 66 and ap- 
proximately 30 miles distant from U. S. Highway 93,and the 
farthest of said subdivision units being approximately 54 
miles distant from U. S. Highway 66 and approximately 44 
miles distant from U.S. Highway 93, the nearest hard surfaced 
highways. (Marshall's testimony, RT 392-393). 

The nearest of said subdivision units is approximately 
23 miles and the farthest of said subdivision units is ap- 
proximately 38 miles distant from the nearest existing 
electric power and telephone lines. (Marshall's testimony, 
RT 393). 

Most of the said subdivision units are not accessible 
by ordinary motor vehicle because of lack of passable roads. 


(Marshall's testimony, RT 376). 
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Streets for access to lots, street signs, lot stakes 
or identification markers have not been provided in 19 of 
the 20 existing subdivision units. (Marshall's testimony, 

RT 365, lines 1 and 2). 

Most of the said subdivision units have numerous rocky 
hills and unbridged natural drainage washes thereon, making 
considerable portions of said subdivision units undesirable 
and costly to utilize for residential purposes. (For ex- 
ample, take the aerial photographs, Exhibit 55 Series (which 
have the sections written on the reverse side) and the cor- 
responding plat in the Exhibit 28 Series and see how there 
is no adaptation of the plot plan to the terrain). 

The only assured source of potable water supply avail- 
able to purchasers of lots in said Lake Mead City subdivision 
up to the date of the Indictment was from a windmill operated 
well located in subdivision unit 7-30-16, from which well lot 
owners would have to haul water at their own expense and pro- 
vide storage facilities on their lots at their own expense, 
said well being a distance of 28 or more miles from some of 
the said subdivision units, with only jeep trails for access 
to said units. (Lustiger's interview, RT 366, L 1-11, and 
see maps, Exhibits 22 and 27). 

The said subdivisions are located on odd-numbered sec- 


tions of land, widely scattered geographically in five 
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different townships, in which townships the even-numbered 
sections of land are owned by the Federal Government and 
subject to use for grazing purposes. (Government's Ex- 
hibits 22 and 27). 

The mere fact of subdividing of a property, without 
occupancy by tenants and provision of utilities, adequately 
maintained streets, shopping and other facilities necessary 
for growth of a community, none of which has occurred on the 
said Lake Mead City subdivisions, doe snot insure or even 
make probable a rise in land values. 

Land values in the said Lake Mead City subdivisions 
did not increase by 50% as a result of progression of said 
subdivision activities, during a few months, or at any time 
since said subdivision took place. Because of the improbab- 
ility of an orderly residential community ever developing on 
these widely scattered, inaccessible properties on rough 
terrain, increases in values of said properties are not 

assured or even likely and it is improbable that purchasers 

of 1-1/4 acre lots in said subdivisions will ever be able to 
subdivide said 1-1/4 acre lots into four smaller parcels and 
sell each of said smaller parcels for more than they paid 
Lake Mead Land amd Water Co. for said 1-1/4 acre lots. 

Any price increases which have occurred since subdi- — 


vision of the said land have been arbitrarily made by Lake 
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Mead Land and Water Co. and were not the result of increased 
community development, occupancy or other activity in said 
subdivisions. 

Thousands of wise investors have not already decided 
that the special offering ae lots in the said Lake Mead City 
subdivisions represents a worthwhile holding for future 
profit, except by having been so convinced by the false rep- 
resentations of Lake Mead Land and Water Co. as to the values 
of said properties and assurance of incréased values in the 
future predicated upon the development of a city or living 
community, which has not materialized. (To the contrary 
were Col. Davidson, who based his opinion on the fact that 
taxes had risen on other land he owned in Mohave County, RT 
433, L 14-18; and Betty Russell, who didn't see the land she 
bought through the mail and traded it for land in the building 
area when she got there, believed the land had risen in value, 
RT 557-558 and 563). These were the only two of eleven pur- 
chaser witnesses for the defense who had opinions as to value. 

"(q) ‘Arizona's best located, best planned resort 

area, convenient to both year ‘round water sports at 
Lake Mead and the majestic beauty of the Grand Canyon. '" 
(Page 4 of Government's Exhibits 37a, 37b, 37c,and 37d, 
37e, 37f). 

"(r) ‘Less than 5 miles from the lake.'" (Page 
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17 of Government's Exhibits 37a, 37b, 37c and 37d, 
37e, 37f). 

"(s) ‘Lake Mead City actually begins less than 
5 miles from the lake.''" (Page 9 of Government's 
Exhibits 37d, 37e, 37f). 

"(t) ‘Lake Mead City begins less than 5 miles 
from the lake.'" (Page 8 of Government's Exhibits 
S7a, S?byes7e). 

"(u) ‘Lake Mead City nests in the center of 
hugh recreational developments. Properties are lo- 
cated within a beautiful’ Joshua tree forest, and in 
the heart of the Lake Mead National Recreational 
Area.'" (Page 9 of Government's Exhibits 37a, 37b, 
37¢, and 37d, 37e, 37f). 

"(v) ‘These estates nest in the center of the 
West's greatest recreational facilities.'" (Page 
16 of Government's Exhibits 37a, 37b, 37c, and 
37d, 37e, 37£). 

"(w) ‘Here is your once-in-a-lifetime opportunity 
to become a land owner of estate-size property in the 
heart of one of the West's largest recreational 
areas.'" (Page 5 of Government's Exhibits 37a, 37b, 
S7¢e). 
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While one or more of said Lake Mead City subdivision 
units are within approximately five miles by a straight line 
from the nearest point on Lake Mead, the distance by the 
only existing road to Pierce Ferry boat landing on Lake 
Mead, which is the nearest point on the said lake to said 
Lake Mead City subdivision units, is approximately 15 miles 
distant from the nearest and approximately 40 miles distant 
from the farthest of said subdivision units, and most of 
said subdivision units cannot be traveled to or from in any 
ordinary motor vehicle because there are only jeep roads or 
trails thereto. (See Marshall's testimony, RT 392 and 376). 

The Lake Mead City subdivision units are not located 
in the center or heart of the Lake Mead Recreational Area, 
but, in fact, are located on the far eastern extremity of 
said recreational area and are considerably more difficult 
of access than the more visited and developed places in that 
recreational area which are in the vicinities of the Boulder, 
Davis and Parker Dams, accessible by hard surfaced roads. 
(See maps, Government's Exhibits 22 and 27). 

Many, and in fact most, of the Lake Mead City subdi- 
vision units are not convenient to water sports at Lake Mead 
because they are from 20 to 40 miles distant from the nearest 
accessible point on said Lake and most of said subdivision 


units are not accessible by motor vehicle. (See testimony of 


19. 


-— ~~ bem 1. we eee ee ot be 
— tt? ee = oe athe o@ 


eo —_— oo whit 1 be Ole 


ine eiae aff o€@ 5 — = papeese 


<“—- Sere aul 


— “ae - — hie | mo - 
ee e+ @ (a = =_— — be « ++ 
_— =e = ; aoe ta OO ee 

—= © 1s @ = " @€ yp Sime 20h B16 eee 
= = -m «as _—_—— sealasee Sole 
- — - — — Pe = | ——tm welt 
oars * ~ a eb hMee eee? om a, 

— —_ -« e 7 é 


i ” -_ —i eae * <6 1 og Pee tell 
—_ = =_ —_ — ie wy © — — dao ° 
~— Se +S & | «aM - t * a 

. é '| Ai e ;= i) 
—_ - *hent= — 
1 a S-—-—) ce (te? ow & — =| 

— —h aS ie Se a -_ 

=~ =e ae folk. *! «5 ~ ee 


i —=ee Gea |) to Se See) Fee a ee teow @F 


ews | «le —ome Go CLC eenmes Te oR 


... 


Marshall, RT 392-401, and maps, Exhibits 22 and 27). 
"(x) ‘County roads have existed in Lake Mead 
City for several years, and are maintained by the 
county.''' (Page 8 of Government's Exhibits 37d, 
BIG iya97£). 

"(y) ‘County roads have existed in Lake Mead 
City for several years and are maintained in proper 
condition at all times!" (Page 8 of Exhibits 37a, 
37b, 37c). 

"(z) ‘Lake Mead City is easily reached, with 
access via U.S. Highways and County Roads. An air- 
field and a boat anchorage are nearby.'" (Page 16 
of Government's Exhibits 37a, 37b, 37c). 

They do not disclose the pertinent fact that most of 
the said Lake Mead City subdivision units are not adjacent to 
said existing county roads and there are only jeep trails by 
which many of said subdivision units can be reached and no 
roads or trails at all to some of the said subdivision units. 
(RT 392-401; see also the Christiansen testimony concerning 
the plausibility of roads being cut through some of the sec- 
tions as dedicated, hills too steep for straight roads, etc. - 
RT 330-335). 

"(aa) 'Modern schools, churches and shopping: faci- 


lities in nearby Kingman, the county seat.'" (Page 5 
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Of Gxhwpits S7a, F7ywS7e, “arid” 37d, 637e737 8)! 

It does not disclose the material fact that Kingman, 
Arizona, is approximately 60 miles via existing roads from 
the nearest of said Lake Mead City subdivision units and as 
much as 75 miles from some of said subdivision units. (This 
does appear in the second version of the fact sheet - see 
39a; the time of issue of this was not established - it 
was the second version of the fact sheet, however). 

"(bb) ‘All our properties are within the fran- 

chised area of Citizen's Utilities Company, with re- 
gard to power and telephone.''" (Page 21 of Exhibits 
O/a, 376, 37). 

It fails to disclose and conceals the true and material 
fact that the nearest existing electric power lines and tele- 
phone lines are approximately 23 miles from the nearest and 
approximately 38 miles from the farthest of said Lake Mead 
City subdivision units; that Lake Mead Land and Water Co. 
will not pay the cost of bringing electric power or telephone 
lines to any of the said subdivision units; and that any lot 
owner in said subdivision units desiring electricity or tele- 
phone service at any of said lots before existence of a com- 
munity of residents of sufficient size to make extension of 
said power or telephone lines to said subdivision units at the 


expense of theutility companies feasible, could obtain electric 


ai. 


power or telephone service only by paying the full cost of 
extension of said lines to said lot or lots. (RT 392-393). 
"(cc) ‘IMPORTANT! Plenty of water.'" (Page 
A ef Bxhibiits 372.637b. 27caand 37d 5—63 ZegmSd£) « 

It conceals and fails to disclose the material fact 
that the only assured source of potable water supply avail- 
able to purchasers of lots in the said Lake Mead City subdi- 
vision units up to the return of the Indictment was from a 
windmill operated well located on subdivision unit 7-30-16, 
which is a distance of approximately 28 miles from some of 
said subdivision units; that said lot owners would have to 
haul their water from said source and provide storage facili- 
ties at their lots at their own expense, and that most of the 
said subdivision units are not accessible by ordinary motor 
vehicle, 

"(dd) ‘All our units have been surveyed, sub- 

divided, platted and recorded. All road easements 
are provided to assure you of access.'" (Page 32 
of Exhibits 37d, 37e¢,137£)m 

"(ee) ‘All parcels have been platted and re- 

corded, with road easements laid out to assure you 
of access.''' (Page 30 of Exhibits 37a, 37b, 37c). 
They withhold and do not disclose the material true 


fact that streets have been provided in only one of the twenty 
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(20) existing said Lake Mead City subdivision units, and 
many of said subdivision units are not accessible by ordinary 
motor vehicle, nor could lots be located if the subdivision 
units were accessible as no street or lot markers exist 
within the said subdivision units, consequently the laying 
out or providing of road easements does not assure lot pur- 
chasers of access to their lots as represented. 

Paragraph 8 of the Indictment alleged, omitting the 
formal allegations, that Lustiger represented through photo- 
Seapas in the brochure (Exhibits 23/2, 375, 37¢ andec/d wove, 
37£) that "houses already existed on the said Lake Mead City 
subdivisions and that water for drinking, boating, water- 
skiing, fishing and swimming sports was abundant on said 
Lake Mead City subdivisions, by means of photographs and mis- 
leading and false statements concerning said photographs ap- 
pearing in the aforementioned advertising brochures of Lake 
Mead Land and Water Co. which were mailed to the persons in- 
tended to be defrauded, and by means of vicinity maps of the 
said Lake Mead City subdivisions mailed by Lake Mead Land and 
Water Co. to said persons intended to be defrauded, well 
knowing at the time that said photographs and statements con- 
cerning said photographs and said vicinity maps would be and 
were misleading and false when made and published, which said 
photographs, statements and vicinitymaps are described more 


particularly hereinafter as follows: 


fae oe 


"(a) A photograph of a water yond with the cap- 
tion ‘favorite swimming hole’ thereunder, on page 
2) Of Said brochures." (Exhibits 37a, 3/6, 3/¢ and 
By, S72, 3/72) 


rand 


"(b) A picture of ahouse with the caption 
comfortable ranchhouse' thereunder, on page 25 of 
Bard brochures. s (Exhibits 37a, 37b, 3/c and e7de 
eye. 37L£). 

"(c) The statement at the bottom of page 25 of 
said brochures: 'The above scenes were all photo- 
graphed within the boundaries of Lake Mead City... 
a wonderful place to enjoy life.'" (Exhibits 37d, 
Bye, o/L). 

"(d) Six lake scenes appearing on page 29 of 
said brochures, with the statement thereunder; 
‘This brochure contains pictures of portions of 
booming Arizona, including a large group of actual 
photographs of scenes at Lake Mead City, and the 
adjoining Lake Mead National Recreation Area, part 
Of which is included withim Lake MeadeCity. 
CExhibits 3/74,°37b, 37e8and 37d. com s72)e 

"(e) Two photographs of water ponds appearing 
on page 21 of said brochures, on which page appears 


the declaration in bold print: ‘IMPORTANT! Plenty 
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" and the statement or. page 24 of said 


Gi water. «. 
brochures that all pictures on pave 21 were actually 
photographed within the boundaries of Lake Mead 
Ctey. (ExnEolesmyd. 372.372). 

"(£) A photograph showing a lake in the back- 
ground, appearing on page 9 of said brochures, and 
the statement appearing below said photograph that 
"Lake Mead City begins less than 5 miles from the 
Make.'" (Exhiblesss/d, 3725°37£). 

"(e) A vicinity map of the Lake Mead City area 
showing thereon two wells, three sorings and a water 
pipe line."' (Eshibit 38a or 3b). 

None of the aforesaid photogreshs show houses or bodies 
of water located on any of che Lake Mead City subdivision 
units or on any property owned by Lake Mead Land and Water 
Co. ox which Lake Mead Land and Water Co. has options or 
agreements to purchase. 

While one or more of the said Lake Mead City subdivi- 
sion units are within approximately five miles by a straight 
line from the nearest point on Lake Mead, the distance by the 
only existing road to Pierce Ferry boat landing on Lake Mead, 
the nearest point on said lake accessible by motor vehicle, 
is approximately 15 miles from the nearest and approximately 


40 miles from the farthest of said Laxe Mead City subdivision 
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units, and most of said subdivision units are not acces- 
sible by ordinary motor vehicle because there are no 
passable roads thereto. 

The only one of the springs or wells shown on the 
vicinity map depicting the Lake Mead City Area, located on 
any of the Lake Mead City subdivision units or on any 
property which Lake Mead Land and Water Co. owns or has 
@ptions to purchase, is the cYearmvacer well, located an 
subdivision unit 7-30-16, and neither Lake Mead Land and 
Water Co. nor any of the persons who purchase lots in the 
Said Lake Mead City subdivisions have any rights to ehe use 
of water from the water pipe line or any of the other wells 
or springs shown on said vicinity map. (Lustiger's inter- 
Pewee 365, L 23 £0 365.) 2 21) 

The vicinity maps, Exhibits 385 36b) 20e) wreen went 
through three printings, do not point out the sections owned 
or under option by Lustiger. If the eleven sections from 
which lots were sold were marked they would not make even a 
checker-board pattern. 

Paragraph 9 of the Indictment alleged: 

"9, “It was a further part of said scheme and 

artifice to defraud that the defendant would and 
did represent to the persons intended to be de- 


frauded who purchased lots or parsels in the said 
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Lake Mead City subdivisions, by means of memoran- 
dums attached to plat maps mailed to said persons, 
that special care had been taken to select for them 
lots in the choicest areas or choice areas, or near 
the Pierce Ferry highway, well knowing at the time 
that the aforesaid representations were false and 
fraudulent when made." 

The aforesaid representations were deceptive and 
false when made, in that said locations were not choice or 
the choicest locations available at tne time in said Lake 
Mead City subdivisions, for the reasons that the lots se- 
lected were located in-~ subdivision units not accessible by 
@rdinary automobile, and in which” streets, street Signs, 
lot stakes or lot identification markers have not been pro- 
vided; whereas lots in subdivision unit 23-29-17, the only 
unit in the said Lake Mead City subdivisions in which streets, 
street siens, lot stakes and lot identification markers have 
been provided, and which said subdivision unit is adjacent 
to the Pierce Ferry Road, have not been selected for said 
purchasers, but have been held in reserve for trading to lot 
purchasers who complain about the inaccessibility or lack of 
streets, street signs, lot stakes and lot identification 
fackers in the said subdivision Units in jwhaichechey purchased 


lots selected for them by Lake Mead Land and Water Co. 
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miustiger's interview, RIT 369, L 3-15). 

Paragraph 10 of the Indictment alleged, omitting the 
formal parts, that Lustiger did, "for the purpose of induc- 
ing the persons intended to be defrauded to purchase lots or 
parcels or additional lots or parcels in the said Lake Mead 
City subdivisions, without delay and without taking time to 
inspect the property before purchase, represent to said 
persons by means of price lists, spe cial offering circulars 
and advertising mailed to said persons that the prices of 
lots or parcels in the said Lake Mead City subdivisions 
would be increased soon because of the rapidly increasing 
values in the area, that there were but few remaining lots 
in choice areas and unless said persons intended to be de- 
frauded purchased lots or parcels or zdditional lots or par- 
cels immediately, they would never again be able to purchase 
property in the said Lake Mead City subdivision at the price 
at which said properties were then being offered; whereas, 
ietsuth and in fact, as the detendane well knew ear ena time: 
the aforesaid representations were deceptive andfalse, in 
that properties in the said Lake Mead City subdivisions were 
not rapidly increasing in value and price increases would be 
and were arbitrarily made by Lake Mead Land and Water Co." 

(See Government's Exhibit 40k, and Exhibits 40, 40a, 


40b, 40c, 40e, 401). There were no improvements added up to 
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the time of the Indictment, nor were all the lots almost 
sold in the ''choice areas" (see Exhibit 26 showing the 
number of lots available). 

Paragraph 1l of the Indictment alleges: 

vil. Wt wassa furcher part cf said scheme and 
artifice to defraud that the defendant would and did, 
for the purpose of inducing the persons intended to 
be defrauded to purchase lots or parcels in the said 
Lake Mead City subdivisions, knowingly and wilfully 
conceal from said persons intended to be defrauded 
material facts affecting the present and probable 
future value of properties in s@id Lake Mead City 
subdivisions and the usability of said properties 
for residential purposes, by withholding from and 
not clearly revealing in their advertising said 
material facts, among which are the following: 

(a) The said Lake Mead City subdivision units 
all are located on odd-numbered sections of land, 
widely scattered geographically in five different 
townships, in which townships the even-numbered sec- 
tions of land are owned by the Federal Government and 
subject to use for grazing purposes." (See Exhibit 
26 for list of sections owned and optioned by Lustiger 


listing the eleven (11) from which he sold lots; then 
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mark these eleven sections on Exhibit 38 and not even 
a checker-board pattern results). 

"(b) Many of the said Lake Mead City subdivision 
units have rocky hilis and unbridged natural drainage 
washes thereon.'' (See Marshall's testimony, RT 376- 

391, and the aerial photographs - Exhibit 55 Series). 

"(c) Only a few of the said La ke Mead City sub- 
division units are adjacent to existing county- 
maintained roads and many of said subdivision units 
are not accessible by ordinary passenger motor vehicle." 
(See Marshall's testimony, RT 376-401). 

"(d) Some of the said. Lake Mead City subdivision 
units are separated from others by a high mountain 
and deep natural drainage wash?"' (See photographs, 
Exnabais 108, LOO 10 aii 112) bis Vidtende lar 

The high mountain and deep natural drainage wash re- 

ferred to in subparagraph (d) are the Grand Wash and Grand 
| Wash Cliffs which are one thousand feet high and not like the 
one referred to in Appellant's reply brief on page 24 - - 
| that wash was enlarged by a 50 year rain. These cliffs, 
the Grand Wash Cliffs, run for 28 miles cutting across "Lake 
Mead City." 
| "(e) The nearest of said Lake Mead City subdi- 
vision units is approximately 23 miles and the far- 


thest of said subdivision units is approximately 38 


miles from the nearest existing electric power and 
telephone lines.'' (Marshall's testimony, RT 392- 
BOO) 

'"(£) Most of the said Lake Mead City subdivi- 
sion units do not have streets for access to lots, 
street signs, lot corner markers or lot identifica- 
tion markers provided thereon.'"' (Lustiger's inter- 
view - RT 364, L 15-19 and 365, L 1-2). 

"(g) The closest of said Lake Mead City subdi- 
vision units is approximately 15 miles and the 
farthest approximately 40 miles from the nearest 
place on Lake Mead accessible by existing motor 
vehicle roads or trails." (Marshall's testimony, 
Res 92-393), 

"(h) Some of the said Lake Mead City subdivi- 
sion units are approximately 28 miles distant by 
existing roads and jeep trails from the only assured 
source of drinking water located in Section 7, Town- 
ship 30 North, Range 16 West.'' (Marshall's testimony, 
RT 394, Lines 8-14). 

At oral argument Appellant's attorney stated the bro- 

chures were approved by the Arizona Real Estate Commission. 
They were not. He was served with a cease and desist order 


by the California Real Estate Commission, but which was not 


Avs 


gone into in detail by the Government. (RT 374). 

Further. at oral argument Government's counsel was 

asked to explain the money-back guarantee on the bak of the 
Exhibit 37 Series. The sales procedure was as follows: 

"Q. Getting back to how much land Mr. Lustiger 
Stated was sold and the price, did he say anything 
about how those that were not paid forin cash were 
paid? 

"A. Yes, in fact, we discussed the method. He 
said they advertised in hewspapers throughout the 
country and other publications and the people were 
requested to send their replies to this Post Office 
Box 13349. Those that did were given a brochure of 
about thirty pages and other material. In with that 
other material was a reservation form for people to 
return if they wanted to make a purchase, with a de- 
posit, I believe it was $10. And efter they returned 
the reservation form and deposit, they were then sent 
a plat map which had their lot marked on it and 
showed the unit and a copy of a contract or the 
Original and some copies to be executed and returned 
to the company, a vicinity map with their unit marked 
on it and possibly other items. He said they were 


requested to make their Payments at Post Office Box 


Be: 


13349 in Phoenix and Lake Mead Land & Water Company 
had a contract with National Land Company located 

at 236 East Foothill Boulevard in Azusa, California, 
and National Land Company took care of the payments; 
they were forwarded on from Phoenix by Mrs. Tincher, 
Miss Tincher I guess it was, and then handled by 
Ntional Land Company. He also said Nationai Land 
Company had a contract with Lake Mead Land & Water to 
handle all mail for Lake Mead Land & Water. 

"Q. Did you ask him who National Land Company 

was or who owned it" 
"A. Yes. He said it was owned by him and his 
family and he was President of National Land Company." 
(RI 362° 12°- 3635 ie) 

If, within thirty days of the buyer's signing the con- 
tract, the buyer was not satisfied, the money paid by the 
buyer tO Lustiger would) be returned, 

Appellant, in his reply brief, places great reliance 
on the fact sheet. There were two versions of this fact 
sheet. The first, Exhibit 39, is attached at the end. The 
second version, Exhibit 39a (which unfortunately has my 
markings on it since this Xerox copy was taken of my trial 
copy), does give the distance to Kingman. The time this 


second one, Exhibit 39a, was used could not be established 
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(see Exhibit 58, paragraph 16 - - the wording of the stipu- 
lation became “from time to time"). 

But if the brochure was accurate, why was the fact 
sheet used? The brochure, Exhibit 37 Series, was printed 
six times (see Exhibit 37 for dates). 

Each individual statement alleged in the Indictment in 
and of itself does not serve as evidence of the scheme to de- 
fraud, but it is the effect of all of these as contained in 
the brochures which was deceptive and misleading. 

None of Lustiger's eleven customer witnesses owned land 
they had purchased through the mail with the exception of 
Harold F. Sweeney and Thomas Lincoln, who saw the area but 
not the lot; the rest switched their lots without seeing the 
originals, or bought the lot at the office in the building 
area: 

‘(Col. Davidson, RT 436, lines 22-23; the next 
one, Mrs. Hummel, bought a house from Mrs. Garret 
Haynes, not a lot throuchwthe mazleek? 49eq lines oie 
thru page 499, line 7; the next one, Howard F. Sweeney, 
saw the area, RT 549, lines 4-8; the next one, in 
1964, Betty Russell, went to the Information office, 
never looked j at the land she had purchased, and 
traded lots, RE 55/7, line ly, thru Ri 559, tine 2; 


nor did Thomas Lincoln look at the lot, only the area, 


oa 


Rio lines 23=25.)kT 578, lines 15-6. andurnt 
myo, line 25, to page 580, line 3; Etta Miechel 
lived at the Information office and who had or- 
iginally purchased a lot, never went to see the lot, 
RT 584, lines 19-24, until a year after she moved to 
the Information office; Otis McDonald did not get 
close to his land, RT 610, lines 8-10; the last one, 
Delmar J. Meyers, purchased in the building area, 
Section 23, and saw his lot before he purchased it, 
RT 616, lines 18-20.) ' 
The witnesses testifying for the Government were not 
satisfied: 

(Mr. Reed, RT 93; Mr. D'Amico, RT 99; Mr. Corley, 
Be 102; Mr. Bland, RE 109; Mr. Feldman, Ri TY 
Rodler, RT 135; Mrs. Bender, RT 150, lines 7-16; Mr. 
Ball, RI 166; Mr Beangek? V9 Mr. Brinkley meee: 
Mz. Leonard, RI 209;" Mr, Oldfield, RI 232-233 eMcs. 
Johnston, RT 238. Mr. and Mrs. Johnston never purchased 
land, but received the brochures, etc., tried to get to 
the land and wouldn't buy after that; Mr. Mecchi, RT 
247). 


It is respectfully submitted that the evidence taken in 
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the light most favorable to the Government was sufficient. 


Respectfully submitted, 


EDWARD E. DAVIS 
United States Attorney 
For “che Districts Anwizona 
ne 
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JO ANN D. DIAMOS 

-~ Assistant United States Attorney 
Attorneys for Appellee 
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